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An Open Letter to Clients and Colleagues about Collaboration and Court
Dear Friends, Colleagues, and Clients:

We are frequently asked how we can be committed to collaboration and still go to court in some cases.


Our primary goal is to serve our clients’ interests to the best of our ability, using all the tools that are available to accomplish this goal.  Our preference is to resolve matters collaboratively because collaboration usually produces faster, less costly, and better results, particularly if there are relationships that need to be protected or healed.


But it takes two to collaborate.  In order to protect our clients, we proceed according to the principle of reciprocity: if the other party and counsel wish to engage in a collaborative, interest-based negotiation, we will happily do the same.  Not all parties and counsel, however, are willing or able to set aside their differences to participate in an interest-based negotiation.  In some cases, it is necessary to proceed through the courts in a traditional manner, and we will take that course – if we have to – in order to serve and protect our clients’ interests.     


The most common situation we encounter is the client who tells us that s/he wants to resolve the matter amicably, and believes that the other party shares that intention.  The client may also be concerned that this is wishful thinking on his/her part, and part of our job is to help the client assess whether a cooperative approach is likely to be reciprocated.  We offer clients the following process choices (which are described in more detail in the FAQs on our website):

(a)  Collaborative Practice – the parties and counsel sign a Collaborative Law Process Agreement in which they agree to share relevant information, maintain the confidentiality of the process, treat each other respectfully, and hire experts jointly if they are needed.  If the process fails and the case goes to court, the lawyers are disqualified and new counsel must be hired.  This process gives clients greater opportunities to fashion a solution that works for themselves and their family or business because they are able to negotiate without the specter of court.  It provides for more creative thinking and open problem-solving.  For a copy of such an agreement, click here.


(b) Cooperative Negotiation Agreement – the parties sign an agreement that is identical to the Collaborative Law Process Agreement except that the lawyers are not disqualified if collaboration fails.  Instead, the case proceeds to mediation and there is a 60-day cooling-off period before either side can file anything in court.  (There is no magic to the 60-day period – the agreement can specify a longer or shorter period.)  For a copy of such an agreement, click here.


(c) Ordinary Negotiation, but with a Commitment to Collaboration – the parties and counsel agree at the outset that, even without the benefit of a formal agreement, they will share information and negotiate cooperatively. 

*  *  *  *   *


In some cases, we are asked to serve as mediator or arbitrator – in those cases, the issues above don’t arise, because we are not representing either party.  Instead we are serving in an impartial capacity to facilitate negotiation (as mediator) or provide private adjudication (as arbitrator).
*  *  *  *  *

What if both sides, or one side without input from the other – for whatever reason – believes that a case needs to be decided in court?  Are there any options for making that process less expensive or less contentious and avoiding a scorched-earth, “War of the Roses” catastrophe?  We believe there are.  An attorney in Texas, Mark Perlmutter, published an article recently describing two different methods of proceeding in court (for the full text of Mark’s article, click here):
· Competitive ground rules: we shall use every means within the bounds of law and legal ethics to prevail over the other side.

· Cooperative ground rules: we shall exchange enough information to permit a reasonably accurate evaluation, make good faith efforts to settle, and failing that, afford each party a fair opportunity to present the merits of the case for decision by the court.

We prefer the cooperative ground rules and will use them, but only if the other party and counsel agree to such rules.  And, we are willing to commit to such rules in an agreement signed by both parties and their counsel.


The bottom line for us is that, if we are willing to proceed collaboratively or cooperatively and the other side is not, we do our clients a disservice if we do not fully and vigorously protect their needs and interests during one of the most difficult periods of their life.  Although we strongly believe in collaboration – we have even put the term in the name of our firm – duty to the client and to serving the client’s best interests is our paramount responsibility.  We will try to carry out that duty in a collaborative manner, whenever possible.  But whether we are serving clients in a negotiation or as vigorous courtroom advocates, undivided loyalty to our clients is the foundation on which all of our work is based.


We would be happy to talk with you about the collaborative approaches described above.  Please let us know if you have any questions about them.


Thanks very much.
On behalf of BLC,
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